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  J  U  D  G  M  E  N  T   &   A  W  A  R  D  

     

  This is an application u/s 166 of the Motor Vehicles Act, 1988, 

(For short „MV Act‟) filed by the claimant Smt. Chameli Nand, claiming 

compensation, on account of death of her husband Mikhel Nand, in a road 

traffic accident.  

 

THE CLAIMANT’S CASE :  

 

2.   The facts, in brief, may be stated, as follows :  

    On 31-12-2011, at about 3-30 p.m.,  while the deceased Mikhel 

Nand, the husband of the claimant, was going from Lakhra Saturday weekly 

market to Harchura TE, riding as a pillion rider on the motorcycle of his friend 

one Sonu Tanti, in a limited speed on their extreme left side of the road, at 

that time, one vehicle, bearing registration No. NL-04 D / 2048 (Truck), which 

was driven by Sri Sibu Tanti (OP No.2), in a rash and negligent manner, 

endangering human life, dashed against the motorcycle from the front side, 

near Dighaligaon on the NH 52. As a result of the accident, the deceased 

succumbed to his injuries in the hospital. The Post Mortem examination on the 

dead body of the deceased Mikhel Nand was performed at Kanaklata Civil 

Hospital, Tezpur.  In connection with the accident, Rangapara PS Case No. 

4/2012, u/s 279/304 A of IPC was registered. In her claim petition, the claimant 

has impleaded the owner, driver and insurer of the vehicle No. NL-04 D / 2048 

(Truck).  It has been stated that the accident occurred due to rash and 

negligent driving of the driver (OP No.2) of the vehicle No. NL-04 D / 2048 

(Truck ). 

 

 3.   It has been stated in the petition that at the relevant time of the 

accident, the deceased, aged about 32 years, was a permanent worker of 

Harchura Tea Estate and he had a monthly income of Rs.3,000/-, per month, 

from his profession. It has been further stated that the deceased was then only 

earning member of the family and due to his sudden death, the family has 

been suffering extreme pain, agony and financial loss. The deceased had left 

behind him his wife- the claimant, one daughter, brother and sister. Hence, the 

claimant, who is the wife of the deceased, has claimed a compensation of        

Rs 15,00,000/-.  

 

OWNERS, DRIVERS AND INSURERS, AS OPS :  

    

4.    In spite of service notice, OP No.2, the driver of the vehicle, 

bearing registration No. NL-04 D / 2048 (Truck), did not turn up to contest the 

proceeding and as such, the case proceeded ex-parte against him, vide order, 

dated 21-03-2013. Again, the OP No.1, the owner of the vehicle, though sought 

time for filing written statement, subsequently, he remained absent and 
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hence, the case was ordered to proceed ex-parte against him, vide order, dated 

03-09-2013. However, OP No.3, the New India Assurance Company Ltd., the 

insurer of the Truck, bearing registration No. NL-04 D / 2048 (Truck) has 

contested the proceeding by filing a written statement.  

 

WRITTEN STATEMENT : 

    

5.  OP No.3, the New India Assurance Company Ltd. the insurer of 

the vehicle, bearing registration No. NL-04 D / 2048 (Truck), has contested the 

claim petition, on the grounds, inter-alia, that the claim case is not 

maintainable and tenable in its present form as well as under the law ; that the 

claim is bad for non-disclosure of material facts ; that the liability of the 

answering OP, if any, will be subject to the terms and conditions and 

limitation, which are detailed and specified in the policy of insurance ; that the 

vehicle was not properly plied and driven by complying with all the terms and 

conditions of the Insurance Policy and as per provisions of the MV Act. OP No.3 

denied the material averments made by the claimant in the claim petition, in 

general, including the age, occupation and income of the deceased and 

demanded strict proof thereof. It has been stated that the claim is bad for non-

joinder of necessary party as the accident occurred took place due to 

involvement of two vehicles, one is truck bearing registration No. NL-04 

D/2048 and another is motorcycle, on which the deceased was travelling, but 

the claimant has deliberately failed to mention the name of the owner of the 

said motorcycle along with its insurer, who are necessary party to this claim 

and without impleading them as parties to this claim, the same is required to 

be dismissed. OP No.5 has further stated that they are not liable to pay 

compensation to the claimant, on account of death of the deceased, because 

the accident occurred due to gross negligence of the driver of the motorcycle, 

driven by one Sonu Tanti, whose name is not mentioned as a party to this 

claim petition and further, that if the claimant is entitled for any 

compensation, the same may be recovered from the registered owner and the 

insurer of the motorcycle. Hence, it is prayed to dismiss the claim in respect of 

the answering OP No.3, the New India Assurance Company Ltd. with costs.  

 

     ISSUES :  

 

6.  In view of the above pleadings of both sides, the following issues 

have been framed :  

 

“ (1)   Whether any vehicular accident took place on 31-12-2011, at 

about 3-30 p.m., near Dighaligaon, on the NH 52, under 

Rangapara PS  ? 
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(2) Whether the accident took place due to rash and negligent 

driving by the driver of vehicle No. NL-04 D / 2048 (Truck) and 

due to that accident the husband of the claimant died  ? 

 

  ( 3)  Whether the claimant is entitled to get any compensation, as  

prayed for ? If so, from whom and to what extent ?” 

 

7.   In order to establish the claim, the claimant has tendered 

evidence-on-affidavit of two witnesses, namely, Smt. Chameli Nand (CW-1) and 

Md. Zahiruddin Ali (CW-2), while OP No.3, the New India Assurance Company 

Ltd., has cross-examined them. The Insurance Company, aforementioned, on 

the other hand, has not examined any witness. The claimant has also exhibited 

some documents, vide Ext. 1 to Ext.11. 

 

8.   I have heard the argument, advanced by the learned counsel for 

both the sides. I have also appreciated the evidence, oral and documentary, 

proffered by the claimant‟s side.  

 

THE DECISION AND THE REASONS THEREFOR 

ISSUE NOS. 1 & 2 

 

9.  Both the issues are being inter-wined, and for the sake of 

convenience, they are taken together for consideration.  

 

10.   The above claim proceeding, as it appears from evidence of CW-1 

Smt. Chameli Nand, has arisen out of the vehicular accident that occurred, on 

31-12-2011, at about 3-30 p.m., while the claimant‟s husband  Mikhel Nand was 

proceeding from Lokra Saturday Weekly Market to Harchura TE, on the 

motorcycle of his friend, as a pillion rider,  driven by one Sonu Tanti and when 

they reached near Dighaligaon, on the NH 52, under Rangapara Police Station, 

one truck, bearing registration No. NL-04 D / 2048 (Truck), driven by the 

driver at a high speed and in a most rash and negligent manner, dashed 

against the motorcycle, from the front side. It has been further stated that as a 

result of the accident, her husband sustained serious injuries on his head and 

though he was shifted to Kanaklata Civil Hospital, Tezpur, but after few hours 

he succumbed to his injuries. It has been further stated that the rider of the 

motorcycle Sonu Tanti died on the spot. Post Mortem examination on the dead 

body of the deceased Mikhel Nand was done at Kanaklata Civil Hospital, 

Tezpur. The claimant has stated that the accident occurred due to rash and 

negligent driving of the offending truck, bearing registration No. NL-04 D / 

2048 (Truck), which was driven by OP No.2. The claimant has exhibited some 

documents, vide Exts. 1 to 11.  
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11.  In cross-examination made by OP No.3, the New India Assurance 

Company Ltd., CW-1 has, inter-alia, stated that at the time of the accident, her 

husband was travelling on a motorcycle belonged to one Sohan Tanti, from 

Lokra Bazar towards his work-place at Hanchura TE. She has stated that she 

has not seen the accident. She has admitted that she has not mentioned the 

name of the driver of the motorcycle and the registration number of the 

motorcycle and the name of the Insurance Company, in the claim petition as 

well as in his examination-in-chief, on affidavit. She has further admitted that 

she has not submitted any document relating to the motorcycle involved in 

the accident. She has, however, denied the suggestion of the Insurance 

Company that on the basis of the contents of Ext.9, the MVI report on the 

motorcycle No. AS-12 F/4868, it appears that the accident occurred due to rash 

and negligent driving of the motorcycle.  

12.   CW-2 Md. Zahiruddin Ali, who claimed to have witnessed the 

accident, has deposed that the accident occurred in front of him, while he was 

standing along the left side of the road waiting for bus at Dighali Centre. He 

has stated that on 31-12-2011, while the claimant‟s husband and his friend 

were proceeding from Balipara Harchura Tea Estate, after marketing at Lokra 

Bazar, as a pillion rider, which was driven by his friend Sanu Tanti following 

the left side of the road near Dighali Gaon, on NH 52, the offending vehicle, 

bearing registration No. NL-04 D / 2048 (Truck), driven by its driver (OP No.2), 

in a rash and negligent manner, which was proceeding towards Biswanath 

Chariali from Balipara side, dashed against the motorcycle. As a result of the 

accident, the rider of the motorcycle, who sustained grievous injuries died on 

the spot and the claimant‟s husband, who also sustained grievous injuries, was 

shifted to Kanaklata Civil Hospital, Tezpur in an ambulance, but after few 

hours of treatment, he succumbed to his injuries. CW-2 has stated that the 

accident occurred only due to the rash and negligent driving of the offending 

vehicle, bearing registration No. NL-04 D / 2048 (Truck) and that there was no 

any negligence or fault on the part of the rider of the motorcycle.  

13.   In cross-examination, CW-2 has reiterated that he has seen the 

accident. He has seen the motorcycle being driven from Jamuguri side towards 

Tezpur and the truck hitting the motorcycle, which was on from Balipara 

towards Biswanath Chariali and that the accident occurred head on. He has 

stated that he has seen the truck moving at a very high speed and after the 

accident, the truck was quickly taken away. He has stated that he has forgotten 

the registration numbers of the motorcycle and the truck, involved in the 

accident. He has denied the suggestion of the Insurance Company that the 

accident occurred only due to rash and negligent driving of the motorcycle.  

 

14.   In the case of Bimla Devi and Others, Appellants –Vs- 

Himachal Road transport Corporation and Others, respondents, reported 
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in 2009 (2) TAC 693 ( S.C.), Hon‟ble Supreme Court held in para No. 15, as 

follows :  

   

  “ …………It was necessary to be borne in mind that strict 

proof of an accident caused by a particular bus in a particular manner 

may not be possible to be done by the claimants. The claimants were 

merely to establish their case on the touchstone of preponderance of 

probability. The standard of proof beyond reasonable doubt could not 

have been applied.” 

 

15.  On scrutiny of the evidence of the claimant (CW-1) and her 

witness (CW-2), supported by the documentary evidence, namely, Ext.1, the 

Accident Information Report, Ext.2, the certified copy of the Post Mortem 

Report, Ext.4, the Admission and discharge certificate of Kanaklata Civil 

Hospital, Tezpur, Ext.5, the certified copy of the FIR, Ext.6, the certified copy of 

the ejahar, Exts.7 and 9, the certified copy of the MVI reports, Exts. 8 and 10, 

the certified copy of the seizure memos and Ext.11, the certified copy of the 

charge-sheet, as a whole, it reveals that a road traffic accident occurred, on  

31-12-2011, at about 3-30 p.m., near Dighaligaon, on the NH 52,  when the 

deceased Mikhel Nand, who was proceeding, as a pillion rider, on the 

motorcycle No. AS-12 F/4868, was knocked by a speeding truck, bearing 

registration No. NL-04 D / 2048 (Truck), coming from the opposite direction. 

On perusal of the Ext.11, the certified copy of the charge-sheet, it appears that 

the police, after investigation, found that the driver Sri Sibu Tanti (OP No.2) 

was prima-facie responsible for the accident and submitted a charge-sheet 

against him. CW-1 Smt. Chameli Nand, the claimant-wife of the deceased, has 

deposed that she has not witnessed the occurrence. Though the claimant has 

alleged that the accident was a head-on-collision between two vehicles 

(motorcycle and truck), the claimant was being not an eye witness to the 

accident, the evidence of CW-2 has to be believed for doing away justice under 

the provisions of the beneficial legislation of MV Act, where strict rules of CPC 

and the Evidence Act are not applicable. From the evidence of CW-2, who 

claimed to have seen the accident, it is seen that the accident occurred head-

on. He has further stated that he has seen the truck moving at a very high 

speed and after the accident the truck was quickly taken away.  

 

16.      Thus, from the evidence on record, it is apparently established 

that the accident occurred only due to rash and negligent driving of the 

vehicle, bearing registration No. NL-04 D / 2048 (Truck), by OP No.2, the driver, 

and in such a fact situation, mere evidence of involvement of two vehicles in 

the accident does not certainly invite the presumption, that the drivers of both 

the vehicles were rash and negligent, when negligence par se is attributable to 

the vehicle, bearing registration No. NL-04 D / 2048 (Truck).  
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17.  Therefore, it is held that the accident occurred due to rash and 

negligent driving of the vehicle No. NL-04 D / 2048 (Truck) only by OP No.2 - 

the driver.    

 

18.  Accordingly, both the issues No. 1 and 2 are answered in the 

affirmative.  

   

ISSUE NO. 3 

Driving Licence  & Insurance Policy  :  

      

19.  With regard to the claim of existence of valid Insurance Policy, 

bearing, Policy No. 53070431110200002562, on 31-12-2011, that is, the date of 

accident, in respect of the offending vehilce, bearing registration No. NL-04 D / 

2048 (Truck), issued by OP No.3, the New India Assurance Company Ltd., which 

finds mention in Ext.1, the Accident Information Report, has not been disputed 

and as such, the claim of existence of a valid insurance policy of the vehicle, 

aforementioned, with OP No.3, the New India Assurance Company Ltd., is held 

proved.  

 

20.   With regard to the question of existence of valid Driving Licence 

No. 2249/09/AR valid upto 03-03-2012, by OP No. 2, the driver of the offending 

vehicle, aforementioned, as on 31-12-2011, the date of accident, which also 

finds mention in the undisputed document Ext.1, the Accident Information 

Report, and as such, the existence of valid Driving Licence by the driver (OP 

No.2), aforementioned, is held proved. 

 

Age of the deceased and claimant : 

 

21.   With regard to the age of the deceased, the husband of the 

claimant-wife, it appears that in the claim petition, the age of the deceased is 

mentioned as 32 years, that is, on the date of the accident. The certified copy 

of the post mortem examination report, vide Ext.2, shows the age of the 

deceased to be 32 years. CW-2 has also stated that at the time of the accident, 

the deceased was aged 32 years. The Insurance Company has not cross-

examined the claimant in regard to the age of the deceased. Therefore, in the 

absence of any convincing documentary evidence in regard to the age of the 

deceased, the age mentioned in the Post mortem report is accepted. Thus, it 

can reasonably be held that at the relevant time of the accident, the deceased 

was aged about 32 years.  

 

22.   On the other hand, the claimant-wife has mentioned her age to be 

30 years on the date of presenting the claim petition, that is, on 24-05-2012. 

The Insurance Company has not cross-examined the claimant in regard to the 

age of the claimant (CW-1). It may be mentioned here that adjudication of 
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claim proceeding under the MV Act is summary in nature and provisions of 

the Evidence Act are not required to be strictly adhered to. Therefore, the age 

of the claimant-wife is accepted to be about 30 years.  

 

Profession and income of the deceased : 

 

23.    It has been stated in the claim petition by the claimant (CW-1) 

that his deceased husband was a permanent worker of the Harchura Tea Estate 

and earned a monthly income of Rs.3,000/-. However, the claimant has stated 

in his evidence on affidavit that the deceased was a permanent employee of 

Harchura Tea Estate, Balipara, Sonitpur and he was earning Rs.24,024/-, only, 

per annum and besides this, he was availing certain facilities from the tea 

estate, such as,  (i) Fire wood 228 cft yearly, (ii) Chappal – 1 pair, (iii) Appron – 

1 No. yearly, (iv) Tea – 5.4 Kgs yearly, (v) Rice 168.50 Kgs, yearly, (vi) Ata 169.60 

Kgs yearly, (vii) Bonus, leave with wage, free medical facilities etc. In support 

of the aforesaid contentions, the claimant has produced Ext.3, the Income 

Certificate of the deceased issued by Mcleod Russel India Ltd. Harchura T.E. 

The claimant has admitted that her deceased husband was drawing a sum of 

Rs.24,000/-, as salary, per annum, and the said fact is mentioned in Ext.3, the 

salary certificate issued by the tea garden authority. It has also come in the 

evidence of the claimant in cross-examination that the deceased in addition to 

drawing of monthly salary had also drawn other perquisites, such as, ration, 

medical treatment etc. Thus, it is seen that there is no dispute that the 

deceased was a permanent worker of the Harchura T.E. and he was drawing 

salary of about Rs.24,000/- and in addition to drawing of monthly salary had 

also drawn other perquisites, such as, ration, medical treatment etc. Ext.3, the 

income certificate shows that details of salary and the perquisites, received by 

the deceased, who was a permanent worker of the tea estate. Therefore, 

considering the facts of the present case and considering the prevailing price 

index, the income of the deceased, who was a permanent worker of the tea 

estate, can reasonably assessed at Rs.3,500/-, per month, for the purpose of 

assessment of compensation.  

 

24.  It has come in evidence that the deceased left behind his wife- the 

claimant, one daughter, one brother and one sister at the time of his death. 

She has admitted in cross-examination that she has not mentioned the age of 

the dependent family members of the deceased. However, considering the 

family members of the claimant, the dependency of the claimant, on the 

deceased‟s income cannot be denied.  

 

 25.  Situated thus, for the purpose of assessing the compensation, the 

income of the deceased is taken at Rs. 3,500/-, per month, which, in turn, 

comes to Rs.42,000/- ( Rs.3,500 x 12 months), per annum. In the instant case, 

the age of the deceased is held to be 32 years, which is higher than that of the 
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age of the claimant -wife. As per Second Schedule of the MV Act, 17 is the 

multiplier, applicable in the instant case, considering the age of the deceased. 

Applying the principle laid down by the Hon‟ble Apex Court in the case of Smt. 

Sarla Verma and others –vs- Delhi Transport Corporation and Anr, 

[(2009) Acci.C.R. 670 (SC)], after deducting 1/3rd from the same as the 

personal expenses, which the deceased would have incurred towards his 

personal expenses had the deceased been alive, and thus, Rs. 28,000/-, is found 

to be the annual loss of dependency due to the death of the deceased.   

 

26.  In the premises, this Tribunal is of the considered opinion that 

the claimant is entitled to compensation as follows :  

 

Annual loss of dependency   Rs.      28,000 

 Multiplier      =                                  x 17 

                =   Rs.      4,76,000 

 PLUS 

Funeral expenses   =  Rs.             5,000 

Loss of consortium   =  Rs.           20,000 

Loss of estate   =  Rs.             3,000 

 Loss of love and affection          =  Rs.     20,000                        

   T O T A  L  =        Rs.      5,24,000/- 

 

27.  Accordingly, the claimant-wife is held to be entitled to a total 

compensation of Rs. 5,24,000/- ( rupees five lakhs twenty four thousand) 

only. 

 

28.  It has been elicited in cross-examination that in Ext.8(2), the 

seizure Memo, it is mentioned that on the date of accident, the truck had no 

valid road permit and that road permit was valid upto 23-12-2011. However, 

the Insurance company has not proved the road permit by producing any 

relevant document in the case. In the instant case, the deceased was a third 

party, who was travelling in a motorcycle and therefore, he is not concerned 

with the relevant documents of the offending vehicle. Therefore, this Tribunal 

is of the view that mere eliciting that road permit was not valid, the claimant-

wife of the deceased cannot be denied compensation from the Insurance 

company.  

 

29.   From the evidence on record, as discussed above, it appears that 

the offending vehicle, bearing registration No. NL-04 D / 2048 (Truck), was, 

undisputedly, duly insured with the OP No.3, the New India Assurance 

Company Ltd., on the date of accident and in view of the discussions on 

evidence, made above, it is held that OP No.3, the New India Assurance 

Company Ltd., shall be liable to pay the claimant the amount of compensation, 

aforementioned, awarded by this Tribunal.  
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A  W  A  R  D 

 

30.    In the result, the claim is settled Rs. 5,24,000/- ( rupees five 

lakhs twenty four thousand)  only in favour of the claimant-wife with 

interest @ 9%, per annum, from the date of institution of the case, that is, on  

19-06-2012, till realisation.  

 

31.  An amount of Rs.1,000/- shall be paid to the claimant, on account 

of cost of the proceeding. 

 

32.  OP No.3, the New India Assurance Company Ltd. is directed to pay 

the aforesaid amount of compensation awarded to the claimant, within a 

period of one month from today.  

 

33.  Let a copy of this judgment and award be forwarded to OP No.3, 

the New India Assurance Insurance Company Ltd. 

 

    Given under my hand and seal of this Court on this the 11th day 

of August, 2014. 

 

 
                  ( A. BORTHAKUR) 
              MEMBER 
                    MOTOR ACCIDENT CLAIMS TRIBUNAL 
                        SONITPUR : : TEZPUR 
 

 

Dictated and corrected by me and each  
page bears my signature :  
 

(A. BORTHAKUR) 
MEMBER 
MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR : : TEZPUR 
 
 
 
Typed by me, 
on dictation : 
 
 
J. K. Muru, Steno    
 
  
     ***** 
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ANNEXURE 

 
M.A.C. CASE NO. 180 OF 2012 

 
LIST OF CLAIMANT WITNESSES 

CW–1  : Smt. Chameli Nand 

CW–2  : Md. Zahiruddin Ali 

 

  LIST OF COURT WITNESS 

 

N  I  L 

 

 

  LIST OF OPs WITNESS 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY CLAIMANT 

 

Exhibit –1    :  Accident Information Report 

Exhibit –2    :  Certificate copy of Post Mortem Report  

Exhibit –3    :  Income Certificate 

Exhibit –4    :  Admission and discharge certificate of  

      KCH, Tezpur  

Exhibit –5    :  Certified copy of FIR  

Exhibit –6    :  Certified copy of Ejahar 

Exhibit –7    :  MVI report relating to truck 

Exhibit –8    :  Seizure Memo relating to truck 

 Exhibit –9    :  MVI report relating to motorcycle 

Exhibit –10    :  Seizure Memo relating to motorcycle 

Exhibit –11    :  Certified copy of charge-sheet 

 

 

OPs EXHIBIT 

 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             

N  I L   

  

 
 
 

 

( A. BORTHAKUR) 
MEMBER 

MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR : : TEZPUR 

 


